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Objective: Deprivation of custody due to committing behaviors against the child's best
interests is one of the most important legal guarantees in protecting children. Despite the
clarification of Article 1173 of the Civil Code on the instances of deprivation of custody,
the legislator has not taken a clear position on the possibility of assessing the child's
condition before issuing a custody deprivation order. This ambiguity has led to the
formation of different views in Islamic jurisprudence, Iranian law, and judicial practice.
The present study was conducted with the aim of examining the legal jurisprudential
foundations of determining the child's condition in deprivation of custody and providing
a solution to reduce the conflict of judicial decisions.

Method: The present study was conducted using a descriptive-analytical method and
an argumentative jurisprudence approach. The research data was collected through the
study of jurisprudential books, legal sources, scientific articles, and judicial opinions
and examined using a documentary analysis method.

Results: A review of the views of jurists showed that there are two approaches to
assessing the child's condition before taking custody. One group has considered it
necessary to assess the child's condition, citing the child's best interests and preventing
harm. On the other hand, another group has considered the fulfillment of legal precedents
sufficient for taking custody, citing the lack of competence of the guardian, the need to
prevent possible harm, and the application of evidence. A review of judicial practice
also indicates that the ambiguity in Article 1173 of the Civil Code has led to different
opinion.

Conclusions: The research findings show that the view that assessing the child's condition
is not permissible is more consistent with the jurisprudential principles and protective
objectives of the law and prevents the issuance of conflicting opinions. Accordingly,
the instances stipulated in Article 1173 of the Civil Code should be considered as a
"legal presumption" so that, upon the fulfillment of each of them, the court can make
the appropriate decision without the need to re-evaluate the child's condition. It is also
suggested that this issue be explicitly stated in the law.
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Introduction

Child custody is one of the most important protective institutions in Islamic jurisprudence and
Iranian law, the main purpose of which is to ensure the physical, mental, moral and educational
health of the child until he reaches adulthood (Ibn Manzur, 1414AH, 13/122; Turaihi, 1416AH,
6/237). In Article 1173 of the Civil Code, the legislator has listed examples such as harmful
addiction, reputation for moral corruption, mental illness, child abuse and repeated assault as
factors for deprivation of custody. However, the law has not explicitly stated whether the court
should also evaluate the child's actual condition after each of these cases is fulfilled or whether
merely fulfilling the examples is sufficient for deprivation of custody (Katouzian, 1992; Safaei
and Emami, 2016). This legal silence has led to the formation of two different views among
Islamic jurists, lawyers, and courts: one group considers it necessary to evaluate the physical,
mental, and educational status of the child before issuing a custody deprivation order (Najafi,
n.d., 31/287; Sabzevari, 1413AH, 25/276); on the other hand, another group considers the
fulfillment of one of the legal instances sufficient for the lapse of the guardian's competence and
considers the re-evaluation to lack a jurisprudential and legal basis (Tusi, 1387AH, 6/41; Ameli,
1427AH, 5/463). Since this issue has not been independently and comparatively examined in
previous studies, the present study, with the aim of explaining the views of Islamic jurists,
analyzing the legal foundations, and examining judicial practice, explores the origin of the

difference of opinions and presents a solution to reduce conflict in court decisions.

Method

This research was conducted using a descriptive-analytical method and an argumentative
jurisprudence approach. The research data was collected through the study of reliable Imami
and Sunni jurisprudential sources, legal works, case laws, scientific articles, and judicial
opinions, and was evaluated using the method of documentary analysis. In this process, first, the
jurisprudential foundations of each of the two perspectives on assessing the child's condition
before deprivation of custody were extracted, then the evidence and documentation of each
perspective were analyzed and criticized, and then, the perspective of Iranian law and judicial

practice were adapted to these foundations.

Results

The first view (permissibility of assessing the child's condition): According to this theory,
the court must examine the child's physical, mental, and educational condition before issuing
a decision to revoke custody, and only if harm is found, a decision to revoke custody should
be issued. The main document of this view is to observe the child's best interests and prevent
him/her from harm (Najafi, n.d., 31/287; Sabzevari, 1413AH, 25/276). From this perspective,

some Imami jurists have not considered justice as a condition for custody (Hilli, 1413AH, B,
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3/102) and have not even considered the temporary insanity of the guardian to be an obstacle to
custody if it is possible to compensate for the shortcomings (Ameli, 1413AH, 8/421). The most
important evidence of this group is the application of evidence related to the custody and the
survival of the guardianship (Najafi, n.d., 31/283; Tabataba'i, 1412AH, 12/156). However, the
author raises some objections to this view: citing the application of evidence is not consistent
with the consensus of jurists regarding the necessity of reason in the guardian (Najafi, n.d.,
31/268). Also, custody has a personal nature and assigning it to the guardian of an insane
person is not consistent with the nature of this right (Ameli, 1413AH, 8/423). In addition,
regarding the custody of an infidel, the author has not accepted this view, citing the verse of
negation of the domination (Nisa: 141) and the narration of the Prophet Mohammad (Ruhani,
1412AH, 22/306; Ameli, 1427AH, 6/607).

The second view (impermissibility of assessing the child's condition): According to this
view, when any of the factors for deprivation of custody are met, the guardian's competence is
lost and the court does not need to separately examine the child's condition. Imami and Sunni
jurists have ruled to deprive the child custody in numerous cases, without limiting the ruling
to assessing the child's condition; including the mother's marriage during the custody period,
which has been considered to cause the loss of the right to custody due to the conflict between
marital duties and custody responsibilities (Fazel Hendi, 1416AH, 7/552; Ansari, 1429AH,
1/344) and Imami jurists have claimed consensus on this issue (Ameli, 1427AH, 5/463). The
most important reason for this group is the necessity of preventing harmful actions against the
child; the Holy Quran says: "A mother shall not be harmed for her child" (Baqarah: 233) and
the rule of "no harm (La Zarar)" implies the negation of any ruling that causes harm (Ansari,
n.d., 2/535; Hurr Ameli, 1409AH, 17/61). Also, based on the need to ward off possible harm,
entrusting a child to a person who does not have the necessary qualifications due to addiction,
illness or disability is not permissible from the point of view of reason (Ansari, 1429AH, 1/344).
The author also objects to this view, as the aforementioned consensus is evidence of the famous
narration "You have more rights than him unless you get married" (Abi Davoud, n.d., 2/283),
and not all jurists have accepted it; some have considered it possible to return the right of
custody with the dissolution of the marriage (Hilli, 1408AH, 2/291; Ibn Qudamabh, n.d., 9/307).

In the legal section, a review of Article 1173 of the Civil Code shows that the legislator does
not have a clear ruling on the necessity of assessing the child's condition after the occurrence
of instances of deprivation of custody. This ambiguity has led some jurists to consider the
assessment of the child's condition necessary in cases such as contagious diseases, inability
to care for the child, or moral degradation (Katouzian, 1992, 2/160-163). A review of judicial
practice also reveals the existence of differences in the interpretation of Article 1173; for
example, in case number 9309970222600712 of the Seventh Branch of the Shahriar Family
Court, the mere commission of an illicit relationship is recognized as a cause for the deprivation
of custody of the mother, while in case number 30/7/1393-968 of Branch 101 of the Qom
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General Court, the mother's criminal conviction due to illicit relationship is not recognized as
an obstacle to the continuation of custody. This difference in opinions is a direct result of the
ambiguity in the law and the difference in judges' understanding of the concept of the child's

best interests (Article 41 of the Family Protection Law, approved in 2012).

Conclusions

The conclusion of the research shows that the main source of the difference of views and the
issuance of different judicial opinions is the silence of Article 1173 of the Civil Code regarding
the possibility of assessing the child's condition after the factors for deprivation of custody are
fulfilled. The examination of the jurisprudential principles indicates that although there are
two approaches among Islamic jurists, the view that the assessment of the child's condition
1s not permissible is more consistent with the jurisprudential principles, the principle of child
protection, and the objectives of the law. This view, by emphasizing the lack of competence
of the guardian, the need to ward off possible harm, and prevent the exercise of personal
preferences, can prevent the dispersion of judicial opinions. Accordingly, the author concludes
that the instances mentioned in Article 1173 of the Civil Code should be considered as a "legal
presumption” so that the court, after ascertaining each of these cases, issues the appropriate
ruling without re-evaluating the child's condition. Of course, these instances are not exclusive
and can also be extended to similar cases. Finally, it is suggested that the legislator clarify
this issue in the text of Article 1173 of the Civil Code, thus providing the basis for resolving

differences of understanding and establishing uniformity of procedure in the courts.
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