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with the conditions of Khula divorce, especially the lack of the condition of the wife's
aversion and its difference from revocable divorce, it has always faced jurisprudential
challenges. The present study aims to analyze the jurisprudential documents for the
legitimacy of consensual divorce with the donation of property in the event that
the condition of the wife's aversion is not fulfilled, and to provide a solution for its
compliance with Islamic rulings. The main question is whether consensual divorce can
be legitimated as a revocable divorce or through compensation contracts in the absence
of aversion and with the payment of a ransom by the wife.

Method: This study was conducted using a descriptive-analytical method with an
Ijtihad approach; thus, by referring to library sources, the opinions of Imami jurists,
Quranic evidence, narrations, and jurisprudential rules (such as the rule of negation of
hardship and the rule of fulfillment of commitment) were examined and analyzed.
Results: The findings of the study showed that consensual divorce in the absence of
aversion is not valid as a divorce of Khula and the husband does not receive a ransom, but
if the divorce clause (such as "You are divorced") is used, provided that the conditions
are met, it is a revocable divorce and is legitimate. Also, giving compensation in the
form of permissible contracts such as peace, Jualah, or a condition included in the
contract is valid, based on verse 4 of Surah Nisa (Tib-e Nafs), the rule "Believers must
adhere to their commitments and obligations" and the general principles of fulfillment
of commitment. The rule of negating hardship is also considered a jurisprudential basis
for the permissibility of this type of divorce in cases of hardship.

Conclusions: The results of the study indicate that consensual divorce with the donation
of property, assuming there is no aversion, provided that the divorce clause is used and
a compensation agreement is concluded in the form of a compensation contracts or with
the full consent of the wife, is legitimate from the perspective of Imami jurisprudence
and can be considered as a revocable divorce. It is suggested that the Iranian judicial
practice in registering consensual divorces be reviewed and specific jurisprudential and
legal criteria be developed for it.
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Introduction

The family holds a high position in the Islamic legal system, and marriage is formed with lofty
goals such as peace, affection, and mercy. However, sometimes, for various reasons, continuing
a life together encounters insurmountable difficulties, and there is no way to escape emotional,
social, or economic difficulties except by terminating the marital bond. In such circumstances,
Islamic law, by foreseeing the divorce, has considered a legal solution to end a life together.
Among the various types of divorce, the one that has experienced significant growth in the
Iranian judicial system in recent years is a phenomenon known as "consensual divorce". This
type of divorce is not mentioned under this title in classical jurisprudential texts, and is often
recorded in court procedures as Khula divorce or Mobarat divorce. The fundamental question
is whether all consensual divorces, in which the wife gives the husband financial compensation
in return for separation, are truly considered as Khula divorce.

According to the well-known jurisprudential definition, Khula divorce is realized with two
basic elements: the wife's dislike of the husband and the wife's giving of property in exchange
for separation. This is while in many cases of consensual divorce, despite their love and moral
compatibility, the spouses, for compulsory reasons and the factors beyond their control - such
as forced migration or job opportunities - come to the conclusion that continuing their life
together is not possible. In these cases, not only is there no dislike between the parties, but
they decide to separate with full respect and mutual understanding. This issue has created an
important jurisprudential-legal challenge: can a divorce in which there is no dislike condition
be considered legitimate as a revocable divorce, based on the generality of the grounds for

divorce? Does receiving compensation have a religious aspect in the absence of dislike?

Method

The present study was conducted using a descriptive-analytical method and based on a library
study with an Ijtihad approach. In this study, first, the concept of consensual divorce and its
relationship with Khula divorce and revocable divorce were explained, then the opinions of
Imami jurists from the past and the present regarding the possibility of realizing "divorce by
exchange" assuming the absence of hatred were examined. After that, by citing verses of the
Holy Quran, authentic narrations, jurisprudential rules including the rule of negation of hardship,
as well as the Family Protection Law, the arguments of those who argue for the legitimacy and

illegitimacy of consensual divorce were analyzed and compared.

Results
The findings of the study can be presented in two main parts:
Part One: Legitimacy of Consensual Divorce with Return

A review of the opinions of Imami jurists shows that in the absence of the wife's aversion,
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a consensual divorce involving the giving of property is not a valid Khula divorce. This view
is shared by jurists such as Sheikh Tusi, Mohaqiq Hilli, Fazel Hindi, the author of Riaz, and
the author of Jawaher. Sheikh Tusi states that when the couple is morally compatible, Khula is
not valid and it is not permissible for the man to receive compensation (Tusi, 1407AH, 4/421).
Mohagqiq Hilli also states that if the man divorces the woman during the compatibility period,
the Khula is not valid and the owner does not receive a ransom, but the divorce itself is valid
and the right of recourse remains for the man (Mohaqiq Hilli, 1408AH, 3/41). On the other
hand, a number of jurists, including the author of Riaz, consider this divorce invalid because it
includes compensation. He believes that a Khula divorce that occurs during the compatibility
is not valid and the man does not become the owner of the ransom (Tabatabaei Haeri, 1418AH,
2/457). The author of Jawaher also considers Khula divorce invalid in this case, but considers
divorce as a valid revocable divorce (Najafi, 1404AH, 33/55).

The Quranic evidence for the legitimacy of revocable divorce includes verses that indicate the
principle of the legitimacy of divorce; including the first verse of Surah Talaq (Talaq: 1), which
expresses the general rule in the plural (Makarem Shirazi, 1992, 24/220), verse 227 of Baqarah,
which states the permissibility of divorce (Amid Zanjani, 2003, p.301), and verse 130 of Nisa,
which considers separation permissible in the event of incompatibility (Makarem Shirazi, 1992,
4/156). It is clear from these verses that the occurrence of a consensual divorce in the form of
Khula is not legitimate due to the lack of the condition of aversion, but if it has the conditions of
return, it is correct by applying the evidence of the legitimacy of divorce in the form of return.
The rule of negation of hardship has also been proposed as a jurisprudential support for the
permissibility of a consensual divorce in cases of hardship. The rule of "no hardship" based on
religious evidence relieves the person from the obligations of hardship (Mousavi Bojnourdi,
2000, 1/373-379). In cases where the continuation of married life is accompanied by hardship
for the wife and divorce is the only way to get rid of hardship, this rule can be used to consider
a consensual divorce with the donation of property as legitimate.

Part Two: Legitimacy or Illegitimacy of Compensation in Consensual Divorce

In this part, the views of the jurists are divided into two groups:

Group One: Those who believe in the illegitimacy of taking ransom in the absence of aversion

This view is emphasized by jurists such as Mohaqiq Hilli, the author of Madarik, Mohaqiq
Sabzevari, Fazel Hindi, the author of Riaz and the author of Jawaher. The main document of
this group is verse 229 of Surah Baqarah, which states: "And it is not permissible for you to
take anything from what you have given them, except that they fear that they will not keep the
limits of Allah" (Baqarah: 229). The structure of negation and exception in this verse indicates
exclusivity and considers taking ransom permissible only in case of fear of not fulfilling the
divine limits (Tusi, 1407AH, 4/421-422; Bahrani, 1405AH, 25/570; Tabatabaei, 1418AH,
12/363). The narrations in this regard have reached the level of Istifazah (Ameli Jabali, 1413AH,
9/409). Among them is Sahihah of Mohammad ibn Muslim, which states: "If a woman says to
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her husband, 'T will not obey you in any matter...' What he takes from her is lawful for him, and
he has no right to take it back" (Koleini, 1407AH, 6/141) and Mowathagah of Sama'ah, which
indicates the necessity of dislike for the permissibility of taking ransom (Tusi, 1407AH, 8/96-97).
The author of Hadaeq says: "The conditional sentence, by its very meaning, implies that, in the
absence of aversion, it is not permissible to accept ransom" (Bahrani, 1405AH, 25/571).
Group Two: Those who believe in the legitimacy of taking ransom in the absence of aversion
This view has been mainly put forward by Mirza Qomi and Shahid Sani. Shahid Sani believes
that divorce by exchange is different from Khula divorce and in the case of moral compatibility,
divorce by exchange is correct (Ameli Jabali, 1413AH, 9/366). Mirza Qomi has considered
the occurrence of "divorce by exchange" possible in six ways: peace as a permissible contract,
a condition within a mandatory contract, a Jualah contract, a gift in exchange, a condition
within the execution of divorce, and divorce as an exchange in compensation contracts (Qomi,
1427AH, 1/498-518). The evidence for this group includes verse 4 of Surah Nisa: "And give
women their dowries, handing it over to them; but if they remit anything of it of their own
accord, then consume it as [something] lawful and wholesome" (Nisa: 4). This verse makes
the right to take property from a woman conditional on the "Tib-e Nafs" and the woman's inner
consent, which is achieved in a consensual divorce (Mousavi Sabzevari, 1409AH, 7/266; Fakhr
al-Muhaqqiqin, 1387AH, 377). Also, the generality of peace, the rule "Believers must adhere to
their commitments and obligations" and the generality of "fulfillment of commitment" are other
evidences of this group (Saduq, 1413AH, 3/32; Tusi, 1407AH, 7/371; Tabatabaei, 2011, 5/258)

Conclusions

The results of the study show that consensual divorce with the donation of property, assuming
the absence of hatred, can be examined from two aspects:

First: If the divorce clause is issued retroactively (such as "You are divorced"), then, based on
the generality of the evidence for divorce, it is legitimate and is considered a revocable divorce.
This view is accepted by most Imami jurists, including Sheikh Tusi, Mohaqiq Hilli, and the
author of Jawaher.

Second: Regarding the compensation paid, two solutions can be presented: if the compensation
agreement is concluded in the form of compensation contracts such as peace, Jualah, a gift
in exchange or a condition included in the contract, based on the generality of fulfillment of
commitment and the rule "Believers must adhere to their commitments and obligations" as well
as verse 4 of Surah Nisa (Tib-e Nafs), the compensation is valid and legitimate. However, if the
compensation is directly included in the divorce clause and in the form of "you are divorcing
with compensation", the famous jurists do not consider it permissible. The rule of negation of
hardship is also considered a strong jurisprudential support for the legitimacy of this type of

divorce in cases of hardship, especially when the continuation of married life is accompanied
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by unbearable hardship for the wife and there is no other way to escape. Based on the research
findings, in order to address the challenges in Iranian judicial practice, it is suggested that
consensual divorce be recognized as an independent type of divorce with special provisions
in the Family Protection Law and specific jurisprudential-legal criteria be developed for it. In
addition, training judges and family counselors in the jurisprudential foundations of this type of

divorce and designing a standard agreement format are other practical suggestions of this study.
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