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The Custody of Disabled Children in Islam and International Human
Rights

Seyed Mohsen Ghaemi Kharegh1, Mohammad Lorinejadz, Somayeh Aghaeinejad 3
With the evolution of the governing approach to the rights of disabled people, from
welfare rights and granting case-by-case privileges to the rights-oriented of disabled
people, a model of custody of disabled children has been formulated that is aligned with
jurisprudential concepts. Therefore, the current research was conducted with the purpose
of comparative investigation of the custody of disabled children in Islam and international
law in an analytical-documentary way. The results of the investigations showed that
custody has gone out of the scope of interpersonal relations (owner, guardian and parent)
and has changed to an area that can be originally and primarily monitored and it refuses
the one that exceptionally requires supervision. In addition, the principle of expediency
refers to the precondition of the actions of the judge and not only the absence of corruption
and the necessity of the expediency being evident and monitoring the expediency in all
stages (including the purpose of the actions of the judge and the result of the actions) is
one of its characteristics. This approach of Islamic jurisprudence is somewhat incompatible
with the approach of the Convention on the Rights of Disabled Persons since according to
the convention, the best interpretation of the will and preferences of the disabled person
should be replaced by the determination of his best interests by the guardian. Therefore,
the principle of independence and participation of a disabled child is in conflict with the
recognition of expediency for him; especially, the problems related to the legal value of
the child's speech will affect the nature and quality of his participation. Furthermore, other
questions such as the accuracy or inaccuracy of attributing the legal act formed after
participation to the disabled child and as a result the refusal or the possibility of dissolving
the legal act (during childhood or after puberty) in human rights, require jurisprudential
re-examination.
Keywords: disabled child, custody of a disabled child, convention on the rights of
disabled persons, Islamic jurisprudence, interpretation of the will and preferences of a

disabled person, value of a child's speech rights.
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1. Social Welfare
2. Equalization of opportunities
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1. World Health Organization & World Bank
2. Declaration on the Rights of Disabled Persons
3. Convention on the Rights of Persons with Disabilities
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1. Supported decision making
2. The substitute decision-making paradigm
3. Committee on the Rights of Persons with Disabilities.
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1. See: Convention on the Rights of the Child, Article 20: “ 1. A child temporarily or permanently deprived
of his or her family environment, or in whose own best interests cannot be allowed to remain in that envi-
ronment, shall be entitled to special protection and assistance provided by the State...”.

2. Best interests

3. Committee on Rights of the child

4. See: CRC\c\GC14, 29MAY2013.
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1. See: Convention on the Rights of the Child, Article 3.
2. Committee on the Rights of the Child

3. A Primary Consideration

4. CRC Committee
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1. See: Committee on the Rights of the Children, Op.cit, p16..
2. Legal capacity
3. Mental capacity
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1. See: CRPD/C/GC/5, paragraph 61.
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Ll oolgils g Sag8 asly m5¥ laas g coledbl b ol ooy dnwlgs gae Jgo 51 Jolas
adle zdlas slewl)yo a8 aylys jolyoolesls 51 oS o S Tax 5.3 Yool Fus . amay
S o0 g gian olly b gl cdslae Ldoas |y oy 5l olaz 5 00,8 s il o9
Lo g ¢ yamit 00lo B A 50 oS el e (slojlaslay Solgils S5y w5 ol b
09° 5% ol slacdle il ) G555 (g (Sl )00 wilows alsee
P Jsslbaies )13 (Solgle Ll o y0 asel jo g0 nldys 5 555 00lesls
ol ol coygmel cilaz allas (S35 Boia (gumslysS ;o cila> (Seio pllis
8,3 ool ol 4 e 2 s 6l it sl alle sllne 5 S5 casSyels
&l odas olulinly e S S55  bgype Slaseai plod )5 1S (5o, 195
Colas plyye Spie colas ccwloas ools aseid cewlin cilas 0jg> 0 a5
31y 555 a5 53485 Edsicn 5358 el ol ol o a3 50
(Sl A5 S o0 o2]8 Sog5 adle llas o)ly0 ) plly (6) e ey 3,509,
03 e 5l cainb oo bLS) o ol s90,0 L as Sley b O35S wliab 5|

Ml )3 Jskeo o538 wilian Bgda ols .V -¥

Jokso 95398 SOlgils wubia Jool A - -¥

&9y b cila> 488 coale pole g jop Jags Jolao HI355 2 cilia> 390 50
5K 5 00lgils ploadl s @l ol o i tls dzr g5 il T3l g adl o9
900 (goliyl 5 (OB Ctigirw (I8 aile placweSs o B £434
ST o2 5 3o o2 ol ( g8 paal ;0 Cila> Cunle 990 jo il pguie
ol cunle LTS col o2 B ST raE N G2 NIF sl o) - ] 00 Sl0ed3
aSS31E)L8) e bl 1T (S £ 9090 5 Conalo « Jo-Lre 15355 050 50
Cedglae Olgts 5148 dnny o i (] pa b g 09— A ails ¥y alozsl ol
it Sl azgil 0l 413l al Blawas ) o Lisl (610l Lol s 5 5558
(VAT GV gl 5. QS g0 7 )l 05> £ 9050 5l ) Jlacas oucld (ol (6 lasl gos

1. Beth I. M.

<

Gy (5058 o dws /VFoY 3ol 7YY o)leds /035L Jlo 7 00lgs 5 ()b (oMl 4ol ot



&

Gy (5058 puazo b NFY 30l 7YY oyleds /o 35b Jlo / 00195 g (U5 (oSl 4ol yimgiy

el ol 09 olwlid duads cdglan 3)lge 10 cpiol (s gusl cilias s Sl
W ileie 9 cawlin )]y Ll o Al (19t (e s 4 35800 ¥ 5 Wiy 501y SLias Uy
D9pae 439395 @dly Lo &5 S355 4S5 9k o)
hcolas coale col,day S aS crils az gyl Jolao ol 8l cilas 554 0
S 3l Sila Gopdy )90 )0 g anils ol sl cuglyl 3> e 5 Ak
QLJ;glﬁs;g.c%ls‘Qiﬂ.é)oswl.béu)oug).\jo..\@‘.c)\&n.li?wl)_é_;&_j
boi J),.;bj 2l (ylaws 3)90 50 (488 IS ) (YAT/TVNAY . ize) 09y ddles
Cowl oaols Glnds gt yol> liigs ()8 9590 50 Lol il oot Con cilas
2485 5"5,8 00,5 by 51 ((bU o b cilas 5l (bl o gl a5 il azgi by
Gilwdiailys 10,5 )90 oo 9 o] § 00 i o HYalre (6,000 Dl
D98 0 90 bkl s Gus pas cel 50 coeSle Lavgs Jolas slaoslyl
las slabdl oygnys Laidl) -nally 51 (055 (gHlwlas 0¢85 Fai> (gadlesS
WS 03 S5 50 ) ey @i g s (28 5 Tl oo Caonny & SOS
Sygoyd &S il glaxl 5 cilias alol 3ol 4 distns 5 88 (sl03,S0g, (S
oliol sl colas g2 aSol LS )0 g anlas 0gz g cilax ;0 y0le 5 500 Syils g9
(YAe/ Y0 GBI ¢ g lna) - s L] 008 55 cilias ;0 &y iilio «3 g sod LSl
55 5553 Jorlae 5555 35 lom 5 sl 8 Al (o o s ol
Jolae 36831 tawan g ilias 0 Ll o o |y i lg 4SSl o laoslgils
Sl 00l 2 5 4 oS> (a0 ilgns 0yl Ly e &S5y g 0,5 g

Ceblie g 4z gh sl Jolao O35 i S a3 55 00lgils (giluvanaslss & Jolao

1. See: https://www.farsnews.ir/news/13970808000086

2. See: Convention on the Rights of the Child, General Assembly resolution 44/25, adopted 20 November
1989, Article 9: "1. States Parties shall ensure that a child shall not be separated from his or her parents
against their will, except when competent authorities subject to judicial review determine, in accordance
with applicable law and procedures, that such separation is necessary for the best interests of the child...”.
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1. See: Children’s Bureau. ‘Determining the best interests of the child’, Department of Health and Human
Services, Child Welfare Information Gateway 2016, 3. Available at: www.childwalfare.gov.
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