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Objective: The aim of the present study is to develop a conceptual model of modesty
based on Islamic teachings in order to identify its mechanisms, components and
consequences and to present an applicable framework for promoting modesty and
preventing immodesty.

Method: This study is a qualitative research and was conducted as a content analysis with
a data-based approach and within the framework of the «conceptual modeling method of
Islamic texts». For this purpose, Quranic and narrative texts were analyzed and statements
that included the word «modesty» or its derivatives were extracted. The modeling stages
included open, axial and selective coding and finally 9 main constructs and 62 components
were extracted.

Results: The conceptual model of modesty around the central phenomenon of modesty
was presented in the form of eight dimensions: causal conditions including origin and
causative factors; modesty strategies; intervention conditions including preconditions,
facilitators and intensifiers; inhibiting conditions including barriers and weakeners;
contexts and positions of the necessity of modesty; positions of the necessity of
immodesty; positive consequences of modesty; and consequences of immodesty. To
assess the validity and reliability of the components, the Delphi method was used and
the opinions of seven experts in the field of ethics and education were received. The
Content Validity Index (CVI) was reported as very good.

Conclusions: The results of this study show that the conceptual model of modesty has
high applicability for guiding cultural, educational, training, media, and governance
programs. This model can be used to prevent and combat cultural invasion, promote
chaste living, and promote modest behaviors, and provide a comprehensive framework
for policymaking and designing ethical interventions.
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Introduction

Modesty is one of the moral and behavioral virtues that has been particularly emphasized in
Islamic texts; in such a way that in some narratives, «religion» is introduced as being equal to
«modesty» and religion is not possible without modesty. As Imam Sadegh said: «He who lacks
modesty does not have faith» (Koleini, 1407AH, 2/-) and Imam Ali mentioned modesty as
«the key to every good thing» (Al-Amedi al-Tamimi, 1410AH). Modesty is a good virtue that
is aroused when the light of reason shines and prevents a person from ugliness (Feiz Kashani,
1417AH). The meaning of «modesty» in this study is behavior arising from modesty; that is,
a person behaves in different situations in such a way that his actions are characterized by
the moral quality of modesty. The conceptual scope of modesty goes beyond chastity, and
covering and Hijab are just one of its examples. Covering is a clear manifestation of modesty
that has been emphasized in ancient religions and societies; as in Judaism, Hijab was a means of
preserving women's modesty and has continued in Christianity (Abd al-Rasoul, no-date; Moein
al-Islam, 2007). The Bible states: « Women should adorn themselves with modest clothing and
prevent....» (The Bible, the First Epistle of Paul the Apostle to Timonius, Chapter 2, Paragraphs
915-). Ancient Iranian women have also had complete Hijab since the Medes (Ziapour, 1964;
Durant, 1958). Therefore, Hijab as one of the examples of modesty has an ancient history.

With the spread of modernity and the globalization of culture and communications, the
traditional educational system has faded and values such as modesty and chastity have declined.
Western media has tried to distance Muslims from moral virtues such as chastity, sacrifice, and
martyrdom. The main concern of cultural custodians is how to save the younger generation from
drowning in shamelessness. Although some believe that the era of concepts such as «modesty»
has passed, it is possible to lead society towards piety by reviving the spirit of modesty. Sadr
al-Din al-Shirazi says: «Modesty is a human instinct and one of the characteristics of human
existence» (Molla Sadra, 2004, 1/221). In order to institutionalize this virtue, there is a need
for up-to-date conceptual models. Although research has been conducted on modesty, a
comprehensive conceptual model of modesty has not been presented so far. Previous works,
including Pasandideh (2004), Afshar (2012), Hedayati (2003), and Maleki Sahlabadi (2015),
have only dealt with descriptive topics. Therefore, the aim of the present study is to extract
the dimensions and components of modesty and present a comprehensive conceptual model of

modesty based on the analysis of Islamic, ethical, and educational texts.

Method

This research is «fundamental» in terms of its purpose and «qualitative» in terms of the nature
of the data, and it was conducted based on «text content analysis» with the approach of «data-
based theory» by Strauss and Corbin (Strauss and Corbin, 2008, p.58). In the first stage, the

«conceptual modeling of Islamic texts» method (Nour Alizadeh, 2023) was used; because the
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word «modesty» is a religious concept and most of its explanations are found in religious texts.
First, using the «Jame al-Tafasir» and «Jame al-Ahadith Nour» software, all Quranic verses and
narratives that had words with the root «modesty» were extracted. In addition, sources such as
«Research on the Culture of Modesty» and «Revival of Modesty» and other ethical books were
reviewed.

Data collection was carried out until theoretical saturation of the data was achieved in semi-
structured interviews with the sample group. The data were categorized and analyzed during
six stages of conceptual modeling. Coding was done at three levels: open, axial, and selective
coding, and the model was formed based on the Strauss and Corbin approach. To ensure the
accuracy of the findings, the Delphi method and the evaluation of the opinions of seven experts
in the field of ethics and education were used, and the Content Validity Index (CVI) was applied.
An index value higher than 0.79 indicates the acceptability of the components, and in this study,
the total CVI was 0.98, which indicates excellent validity of the findings.

Results

The results showed that the word «modesty» and its cognates have been used four times in the
Holy Quran (cf., Ahzab: 53; Qasas: 25; Bagharah: 26). More than 120 authentic narratives were
also identified in the narratives. Content analysis of these statements led to the identification of
597 codes, 62 components, and 9 main constructs, which are: causal conditions including origin
and causative factors; modesty strategies; intervention conditions including preconditions,
facilitators and intensifiers; inhibiting conditions including barriers and weakeners; contexts
and positions of the necessity of modesty; positions of the necessity of immodesty; positive
consequences of modesty; consequences of immodesty; and the central phenomenon (modesty).

Among the extracted statements is a narrative from Imam Ali who says: «A person’s modesty
and humility towards him/herself is the fruit of faith» (Al-Amedi al-Tamimi, 1410AH, p.89),
which indicates the connection between modesty and faith. Moreover, the verse «When they
tasted of the tree, their nakedness became exposed to them» (Araf: 22) indicates that modesty
is innate. Narratives such as «God has forbidden Paradise to every foul-mouthed, abusive, and
shameless person» (Hor Ameli, 1416AH) and «The Prophet Mohammad (peace and blessings
of Allah be upon him) asked her Lord... Fill their hearts with modesty» (Majlesi, 1403AH,
74/21) emphasize the role of faith, nature, and divine gift in modesty.

In the area of strategies, statements such as «Fear Allah Almighty for His power over you,
and be shy of Him for His nearness to you» (Majlesi, 1403AH, 68/336) and «The worshipper
supplicates to his Lord, so be ashamed of the one who knows your secret» (Majlesi, 1403AH,
68/110) were observed in narratives, which indicate that understanding the divine presence and
being aware of God's knowledge of inner secrets are factors in strengthening modesty. Also,
mental and nutritional self-care, awareness of death, and presence in holy places are strategic

components of modesty.
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In the intervention conditions, elements such as sadness and fear, modesty and humility were
identified as facilitators of modesty, and factors such as baseness, lying, irreligion, talkativeness
and drinking were identified as obstacles and weakeners. In the section on the contexts and
positions of the necessity of modesty, narratives such as «Indeed, a believer feels ashamed
if he/she does something that goes against his/her faith» (Al-Amedi al-Tamimi, 1410AH)
emphasize modesty when acting contrary to faith. On the other hand, regarding the positions of
the necessity of immodesty, Imam Sadegh says: «The believer... does not leave out any aspect
of the truth out of modesty» (Majlesi, 1403AH, 64/291).

The positive consequences of modesty include chastity («The fruit of modesty is chastity»),
becoming beloved of God («Because God is generous and modest and loves those who are
modest»), increasing certainty («Be as ashamed of God as you are of your righteous neighbors...»)
and inner peace («Modesty brings dignity, and modesty brings peace»). In contrast, the
consequences of immodesty include the loss of piety («A person who lacks modesty also has
little piety»), evildoing («There is no good in a person who has immodesty»), and a decline in
human status («If you are not afraid... then consider yourself one of the animalsy).

The validation of the findings with the opinions of experts showed that all components have
a CVI higher than 0.86 and are at a desirable level. The final results show that modesty is a
multidimensional phenomenon that is shaped by the influence of faith and innate origins as well

as facilitating and inhibiting conditions and is reflected in individual and social behaviors.

Conclusions

The results of the present study indicate that «modesty» is a central and multifaceted
phenomenon that has its roots in human nature and Islamic teachings. Analysis of Quranic and
narrational texts shows that modesty is fundamental for organizing human social, moral, and
cultural relations and can be a deterrent against slips and deviations. Based on the presented
model, modesty is explained in relation to construct such as causal conditions, strategies,
intervention and inhibiting conditions, and positive and negative consequences. This model
shows that modesty is a behavioral-moral system with extensive educational and social
dimensions and can be a fundamental model in educating humans and Islamic society. As the
Prophet Mohammad says: «Modesty is the best of all» (Majlesi, 1403AH, 72/395) and Imam
Ali says: «If someone dresses modestly, others will not see their flaws» (Al-Amedi al-Tamimi,
1410AH).

From an educational perspective, modesty can be the basis for strengthening the culture of
chastity, purity and responsibility, and at the social level, it increases trust, mutual respect and
social capital. In today's world, where we are faced with the promotion of immodesty and
cultural ruptures, redefining this virtue in the form of a conceptual model is a way to revive
moral and religious values. Therefore, paying attention to modesty is not only an individual

virtue, but also a cultural and educational strategy for building a pious and sublime society
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Objective: This study aimed to investigate the causes, contexts, and consequences
of the presence of Afghan immigrant women in Isfahan and to understand their lived
experience in acquiring a new feminine identity.

Method: This study was conducted using a qualitative grounded theory method. The
population consisted of 23 Afghan immigrant women aged 20 to 55 living in Isfahan,
who were selected by the judgmental sampling until theoretical saturation was reached
in the interviews. The data were collected through semi-structured interviews and
analyzed using Strauss and Corbin's paradigm model.

Results: The findings showed that causal conditions such as security-seeking, socio-
cultural poverty of the origin society, and oppressive pressures against women, along
with intervening conditions such as acceptance by the host society and cultural-
religious commonalities, have led to the central phenomenon of «internal migration as
the elevation of Muslim women's identity». By adopting scientific, cultural, and social
strategies, women acquired a new feminine identity based on the Islamic-Iranian model,
which resulted in outcomes such as increased life satisfaction, cultural-social activism,
and voluntary cooperation with the host society.

Coclusions: The research shows that immigrant women in the context of Iranian society
have experienced a transcendent identity and have transformed from a passive role into
active actors in various fields. These findings emphasize the need for policymakers to

pay attention to this capacity and design targeted programs to benefit from it.
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Introduction

In December 2000, the United Nations designated December 18 as International Migrants
Day due to the increasing number of immigrants worldwide (Shaban Azadi, 2009). Pressure
factors are considered to be among the most important reasons for migration and include social,
political, and economic problems that encourage immigrants to leave their homeland (Portes
and Burroughs, 1989). Iran's geographical location and the Islamic Revolution in Iran made Iran
the fourth most immigrant-receiving country in the world (Mohammadi et al., 2019). Women
also constitute half of this population and play an important role in accepting the socio-cultural
roles of the destination society. Research has shown that in the qualitative dimension, women
are not just subordinate immigrants, but also have an active role and independent presence in
the migration process (Sadeghi and Valadvand, 2015). Migration patterns to Iran show that
women seek personal, identity, and social development and use it as a strategy for survival
(Moshfegh and Khazaei, 2022). The phenomenon of migration definitely affects women's lives,
and hearing the lived experiences and narratives of immigrant women is important for further
understanding and discovering its consequences. The present study aimed to better understand
the lived experiences of immigrant women and answered the question: What are the causes and

consequences of Afghan immigrant women’s migration to Iran based on their lived experiences?

Method

The present study was conducted with the aim of identifying the situation of immigrant
women in Isfahan using a qualitative grounded theory method. Scientists have identified
three situations as indicators for applying the grounded theory method: «First, when there is
little information about the issue under study; second, when the researcher intends to create a
theory with explanatory power; third, when there is a process in the subject under study and
the researcher's goal is to recognize and understand the behaviors of individuals in specific
situations» (Birks and Mills, 2011). The data were collected using in-depth semi-structured
interviews. The population of the present study was Afghan immigrant women aged 20 to 55
living in Isfahan. 23 of them were selected for the study through the judgmental sampling until
theoretical saturation was reached in the data obtained from the semi-structured interviews.
In line-by-line analysis, 481 raw data were obtained. Using two procedures, namely, posing
questions and comparing data and returning to the data, concepts were extracted from the raw
data. The number of concepts extracted in this stage was 12 concepts. During coding, attention

was paid to Strauss and Corbin's paradigmatic model.

Results
The findings showed that women immigrants to Isfahan, after experiencing the socio-
scientific life in this city, have understood and transferred to a different feminine identity. The

researcher's theoretical inference is that the causal conditions are security-seeking, the search
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for a transcendent identity, and the socio-cultural poverty of the origin society, and the existence
of hegemonic pressures against women in the origin society. Intervening conditions such as the
acceptance of the host society, a similar cultural background, and the existence of the shrine of
Imam Reza have an effect on the experience of women's transcendent identity. The background
condition of being in Iran, having free time, continuing education, critical thinking, and a desire
for personal development have forced Afghan immigrant women in Iran to adopt a definitive
strategy of acquiring a new feminine identity and scientific, cultural, and social strategies such as
attending scientific societies in the host city, increasing self-efficacy and continuing education,
organizing mental, linguistic, and social communications. The central phenomenon in the present
study is «internal migration as the transcendence of the identity of a Muslim womany. Internal
migration means that the immigrant has revised her mental values and personal beliefs. The
causal conditions of this phenomenon included «female identity vacuum and search for security».

The final strategy, the definitive strategy, is the acceptance of a new identity based on the
understanding of female superiority, which has caused the internal migration of immigrant
women to Iran. The data obtained from the experiences of women show that the socio-religious
and bio-experience of these women has changed during migration, and the cultural-religious
environment of Iranian society has caused Afghan immigrant women to not act passively
by modeling themselves on the identity of Muslim, Shiite, and Iranian women, but rather to
purposefully and selectively choose scientific, cultural, and social strategies.

The consequences of this process can be categorized into three dimensions: cultural, social,
and political. Familiarity with the culture of Islamic Iran, change in the experience of scientific
and educational life, the most important cultural outcome, cooperation and collaboration with
the host society and celebration of national and religious occasions are social outcomes and
familiarity with the political values of the Islamic Republic in the form of the host society,
creating a spirit of resistance and anti-arrogance, honoring the category of martyrs and
martyrdom and familiarity with the great men of the Islamic Revolution are the most important
political outcomes derived from the experience of immigrant women to Isfahan. The result of
the present study has shown an increase in the feeling of satisfaction with the lives of immigrant
women to Iran. This inner satisfaction is due to the acquisition of a feminine identity in the
cultural, religious, political and social context of Iranian society and the realization of internal

migration as the elevation of the identity of Muslim women.

Conclusions

The present study aimed to investigate the factors, contexts, conditions, and consequences of
the lives of Afghan immigrant women in Isfahan using a qualitative grounded theory method.
The findings of the study showed that acquiring a female identity for immigrant women is a
multidimensional and complex phenomenon that is formed in the context of conflict between

the culture of origin and the culture of destination. Despite economic problems, spouse
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unemployment, psychological problems of being away from family, and even the cultural
differences of the new society they encountered, the immigrant women studied in the present
study were able to manage all of these issues, enter the field of action, and take appropriate
activities. It was also proven that women play an active role in the migration process (Sadeghi
and Valadvand, 2015). The results showed that immigrant women living in Iran have experienced
a change in their female identity by being present in a different socio-religious environment,
and the theory of acquiring female identity by Twitts and Warshop (1997) was proven. Berry's
theory considers acculturation as a learning process (Berry, 2005; Sam and Berry, 2006). In the
present research, it was proven that immigrant women to Isfahan started their lives in a new
socio-cultural context and acquired a new identity. A notable point in these interviews was
that none of these women felt dissatisfied with life in the host society, and Giddens's theory of
cultural integration and assimilation was proven (Giddens, 2008). The activism of immigrant
women based on the acceptance of a new feminine identity is a new thing that has been less

addressed so far and is one of the innovations of the present study.
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Objective: Investigating the potential of Imamieh jurisprudence to attract effective
family participation in responding to juvenile Haddi crimes and evaluating the
jurisprudential legitimacy of resorting to this solution.

Method: The present research is of a fundamental and qualitative type, which was
conducted using a descriptive-analytical method and by analyzing data obtained from
library resources in the field of Imamieh jurisprudence. The research sources included
early and late jurisprudential books, opinions of contemporary jurists, jurisprudential
inquiries, and related research. The data analysis was based on two main axes: first,
examining the permissible scope of effective family participationin juvenile Haddi crimes;
second, explaining the legitimate forms of family participation from the perspective
of Imamieh jurisprudence. In the first axis, jurisprudential propositions related to the
limits (Hodoud), such as the basis for mitigation in the limits (Hodoud), repentance,
criminal growth, and the ruler’s guardianship, were examined, and in the second
axis, forms such as mediation with the judge and the victim, and family participation
in determining and implementing alternative Tazir punishment were analyzed.
Results: Existing jurisprudential propositions clarify the current possibilities for family
participation, including the establishment of a reduction in the limits (Hodoud) and
attention to the growth of the penalty. Suggested solutions such as mediation with the
judge and the victim are considered legitimate within a certain range. Also, by proving
the legitimacy of using the Tazir punishment in the Haddi crime, it was clear that the
judicial authority can define the appropriate Tazir response in the context of the family
or implement it with the help of the family.

Conclusions: The permissible scope of family participation in jurisprudence is broader
than the current law, and legal reforms seem necessary to take advantage of this capacity.
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Introduction

Adolescence is a sensitive stage of a child's transition to adulthood, beginning with sexual
maturity and ending at the age of 18. The increase in juvenile delinquency and its social
consequences have revealed the necessity of utilizing the family's capacity in criminal policy.
The family, as the first educational and social institution in the legal system of the Islamic
Republic of Iran, has a pivotal position; as the Constitution (cf., Constitution, Introduction and
Article 10) and the General Family Policies Document issued by the Supreme Leader have
emphasized its fundamental role in preventing social harm and the weakening of the family
institution. However, in the country's legislative and judicial policy, the position of the family
in responding to juvenile delinquency, especially in Haddi crimes, has been seen as minimal.
Existing laws refer to this issue only in the form of parents' presence in the proceedings or handing
over the child to their parents, and so far, no comprehensive and effective mechanism has been
developed for the family's participation in the process of responding to juvenile delinquency.

From the perspective of Imamieh jurisprudence, the issue of family participation in Haddi
crimes faces jurisprudential and Sharia legitimacy challenges, because the fourth article of the
Constitution emphasizes the compliance of laws with Islamic standards, and Haddi crimes are
considered among the most stringent crimes in terms of Sharia principles. Therefore, the main
issue of the present study is to assess the feasibility of attracting effective family participation in
responding to juvenile Haddi crimes from the perspective of Imamieh jurisprudence in order to
assess whether this solution is considered legitimate from a jurisprudential perspective or not.

The present study is based on the assumption that the capacities of Imamieh jurisprudence can
provide a legitimate platform for family intervention in formats such as mediation with the judge
and the victim, replacing Haddi punishment with educational Tazirat, and imposing educational
obligations on parents. Accordingly, the family can play an active role in the correction, care,

and rehabilitation of the juvenile and reduce the severity of the criminal response.

Method

This research is of a fundamental and qualitative type, conducted using a descriptive-analytical
method and analyzing data obtained from library sources in the field of Imamieh jurisprudence.
The research sources include early and late jurisprudential books, opinions of contemporary
jurists, jurisprudential inquiries, and related research. The data analysis was based on two main
axes: first, examining the permissible scope of effective family participation in juvenile Haddi
crimes; second, explaining the legitimate forms of family participation from the view of Imamieh
jurisprudence. In the first axis, jurisprudential propositions related to the limits (Hodoud), such
as the basis for mitigation in the limits (Hodoud), repentance, criminal growth, and the ruler's
guardianship, were examined, and in the second axis, forms such as mediation with the judge
and the victim, and family participation in determining and implementing alternative Tazir

punishment were analyzed.
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Results

The findings show that the pattern of responding to juvenile Haddi crimes in Imamieh
jurisprudence is not based solely on the implementation of repressive punishments; rather, a
set of jurisprudential generalities and rules provides the possibility of mitigation, suspension,
and substitution. The first jurisprudential basis is the «absolute non-implementation of Haddi
punishments», which was accompanied by disagreement among jurists during the era of
occultation. Some have considered the implementation of limits (Hodoud) permissible only
in the rule of comprehensive jurists (Mohaghegh Damad, 1999; Masjedsaraei and Momeni,
2009). Another group emphasizes the possibility of issuing government decrees by the Supreme
Leader to stop the implementation of limits (Hodoud) based on public interest and the rule of
maintaining the system (Husseini Kashani and Sharifi, 2020). In such a case, the Supreme
Leader can, upon determining the expediency, refrain from implementing Hadd and apply
alternative responses by utilizing the family's capacity.

Another rule is «the basis of reduction in the limits (Hodoud)» that jurists have deduced
from the generalities of narratives (cf., Ameli, 1413AH, 14/513; Najafi, 1362AH, 41/157;
Fazel Hendi, 1416AH, 10/321; Tousi, 1387AH, 8/163). Narratives regarding the prohibition
of prosecution within the limits (Hodoud), such as the narrative of a man who confessed to
adultery before Imam Ali and the Imam repeatedly stopped him from confessing (cf., Sadough,
1413AH, 5/353), confirm the principle of covering up the crime and reduction in the limits
(Hodoud). Also, accepting repentance before proving the crime in the crimes of Allah’s right
except for war, causes the punishment to be dropped (cf., Fazel Hendi, 1416AH, 10/435;
Koleini, 1407AH, 7/250). This jurisprudential foundation shows that the Holy Lawgiver does
not consider punishment as the ultimate goal and has always left the path of repentance and
reform open.

Another finding of the research is the «condition of criminal growth» in realizing the criminal
responsibility of a juvenile. According to Imamieh jurisprudence, religious maturity alone is
not sufficient to realize criminal responsibility, and criminal growth is a necessary condition
for implementing the limits (Hodoud). Jurists such as Allameh Helli in his book titled Tahrir
al-Ahkam have considered growth as a condition along with puberty (Helli, 1420AH, 2/226;
Fazel Hendi, 1416AH, 10/493). Rational reasoning also indicates the necessity of establishing
criminal growth; because justice requires that a person who has not yet reached the perfection
of reason should not be punished (Falah Khariki and Hajitabar Firouzjaei, 2023). By proving
this condition, the scope for family intervention in defending the child, providing an opinion
about growth, and even playing a role in replacing the Haddi punishment is provided.

In the second part of the findings, the legitimate forms of family participation are examined.
One of the forms is «mediation with the judge», which is considered legitimate based on the

narratives «No one should intercede for someone after the matter has reached the Imam... But
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for a matter that has not yet reached the Imam, if you feel regret, intercede» (Ameli, 1409AH,
28/43). According to the analysis of jurists (Khouei, no-date, 1/225; Yazdi, 2012), in cases
where the ruler has the power to pardon, the intercession of the family before executing the
sentence is permissible.

The other form is «mediation with the victim», which is legitimate based on the principle
of the correction of the intercessor and verses 9 and 10 of Surah Hojorat. The family can
mediate between the victim and the juvenile delinquent in crimes related to people's right such
as slander and theft (Najafi, 1362AH, 41/294) and, by concluding a peace treaty, pave the way
for forgiveness and repair of the effects of the crime; as the Prophet Mohammad said: «The
proof is the responsibility of the claimant and the oath is the responsibility of the defendant.
Reconciliation among Muslims is permissible, except for reconciliation that makes something
forbidden permissible or something permissible forbidden» (Sadough, 1413AH, 3/32). The
third form of participation is «using Tazir punishment as an alternative to the limits (Hodoud)».
In Imamieh jurisprudence, Tazir is not limited to flogging and includes any type of discipline
such as imprisonment, financial fines, or reprimands (Allameh Helli, 1420AH, 5/349; Ameli,
1409AH, 28/269). By proving the legitimacy of non-corporal Tazir, the ruler can, with the help
of the family, implement alternative educational punishments such as referring the teenager to
educational centers, and the parents' obligation to supervise or care for him at home. This action
is consistent with the wise people’s practice of referring to experts (Hassanzadeh, 2010) and the
cooperation of psychologists and counselors.

In addition, the findings show that imposing obligations on parents to fulfill educational duties
is also one of the ruler's powers (a group of authors, 1428 AH, 3/351). The ruler can obligate
the family to take care of the teenager and provide the basis for reform within the family. This
action is considered obligatory from the perspective of obligatory introduction and is consistent

with the family's educational duties.

Conclusions

The present study shows that Imamieh jurisprudence has numerous capacities for attracting
effective family participation in responding to juvenile Haddi crimes, and jurisprudential
prohibitions are not considered absolute obstacles in this direction. Jurisprudential generalities
on the subject of limits (Hodoud), such as the rule of Dar, the basis for mitigation in the limits
(Hodoud), acceptance of repentance, and the requirement of criminal growth, all indicate the
possibility of reducing criminal intervention and using the family as a means of reform and
education. Family mediation with the judge and the victim, replacing Haddi punishment with
educational Tazirat, and imposing corrective obligations on parents are among the formats that
are consistent with Islamic principles. The results show that the judge can, relying on these
principles, define and implement appropriate Tazir punishment in the context of the family;

including handing over the child to the parents, using the institution of «home detention» or
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care measures with parental supervision. Family participation in this process, while maintaining
criminal justice, provides the basis for the rehabilitation and resocialization of the juvenile. In
conclusion, this study emphasizes that the permissible scope of family participation in Imamieh
jurisprudence is broader than the current law and that legal reforms are necessary to exploit this
capacity. It is also recommended that future research, by consulting with the great authorities
of Taqlid and using dynamic jurisprudence, examine the scope of legitimacy of this expanded
participation and the experiences of other countries in localizing family-centered solutions in

response to juvenile delinquency
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Objective: This study aimed to analyze the pathology of Iranian laws regarding
domestic child abuse and to examine the role of government institutions in preventing
this phenomenon in the legal systems of Iran and England.

Method: The present study was conducted using a documentary-analytical method
and a comparative approach. In the first stage, the basic concepts of child abuse, its
examples and types, as well as the position of children at risk of victimization in the
two legal systems of Iran and the England were extracted. Then, the laws, regulations,
and government institutions responsible for the prevention and protection of children
in the two countries, including the judiciary, the Welfare Organization, the police
force, and the national media in Iran and their corresponding institutions in the
England such as family courts, the Domestic Abuse Commissioner, the police, and
the public media, were analyzed comparatively. Information was collected through a
review of domestic laws, including the Iranian Child and Adolescent Protection Act
(2020), the Domestic Abuse Act (2021) in England, the Children and Adolescents Act
(1933), and the Communications Act (2003), and domestic and international research
sources. The final analysis focused on comparing institutional structures, executive
guarantees, and the effectiveness of the prevention system in the two countries.
Results: The findings showed that despite the adoption of numerous protective laws
in Iran, there are obstacles to the full realization of preventive goals due to weak
supervision, lack of independent specialized institutions, and implementation challenges.
In contrast, England, with its comprehensive protection system, including advanced
laws, independent supervisory institutions, and efficient reporting mechanisms, has
been more successful in preventing child abuse.

Conclusions: The results of the study indicate that for the effective realization of
preventive goals in Iran, it is necessary to strengthen supervision, establish independent
specialized institutions, and improve coordination among executive organizations.
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Introduction

Childhood is the most sensitive and fundamental stage of human life, in which physical,
mental and social health is formed and the foundation of an individual’s personality is laid.
Domestic child abuse is one of the serious challenges of human societies, which has destructive
effects on the individual and social development of children and is considered a threat to public
health and has widespread psychological, social and criminal consequences. The international
community has sought to confront this phenomenon by developing international documents such
as the Convention on the Rights of the Child, and governments through domestic legal systems.
Since the family is the most fundamental platform for social education, political and legal
systems have a duty to prevent the occurrence of child abuse through government institutions
and effective policy-making. Preventing child abuse is not only a criminal response, but also
includes a combination of legal, social, cultural, educational and psychological interventions.
The role of government institutions in this regard is very prominent due to their ability to use
legal powers and executive capacities. Iran has tried to strengthen its support mechanisms by
enacting the Child and Adolescent Protection Act, but it still faces numerous challenges in the
implementation and monitoring stages. In contrast, England has presented an advanced model
of preventive criminal policy towards children by enacting the Domestic Abuse Act (2021) and
utilizing specialized institutions such as the Domestic Abuse Commissioner. The existence of
independent supervisory institutions and a focus on multi-layered preventive measures have
made England a successful model. Studies such as Sabouripour and Haghbin (2023) have
considered the prevention of child abuse to require comprehensive support from the government
and the private sector. Nobahari (2020) also analyzed the role of parents in training and
preventing harmful behaviors and emphasizes that effective implementation of the law requires
training and inter-institutional coordination (Taghizadeh Zanoughi, 2020). In the study by Taj
Amir et al. (2021), the role of various institutions in preventing child victimization was also
examined and the importance of social services, police, and judicial services was emphasized.
In addition, internationally, Harwin and Barlow (2022) and Blackburn and Grassa (2020)
have pointed out the role of courts and non-criminal means in protecting children in England.

The present study aimed to investigate the role of government institutions in preventing
domestic child abuse and to conduct a comparative analysis of the support systems in Iran and
England. The main purpose of this research is to assess the effectiveness of Iranian government
institutions (judiciary, the Welfare Organization, law enforcement, and national media) in
preventing child abuse and to compare it with corresponding institutions in England in order to
identify the strengths and weaknesses of each system and provide suggestions for improving

the situation in Iran.
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Method

The present research is of a fundamental-applied type, conducted using an analytical-
documentary method. Data collection was carried out through the study of laws, regulations,
official documents, and domestic and foreign scientific sources, and data analysis was conducted
with a comparative approach between the legal systems of Iran and England. In the first step, the
theoretical and legal concepts of child abuse, children at risk, and types of domestic abuse in the
two countries of Iran and England were examined. Then, the position of the main institutions
responsible for the prevention and protection of children in the legal and executive structure of
the two countries was analyzed. The main sources of the research included the Iranian Child and
Adolescent Protection Act (2020), the Executive Regulations of Article 6 of the same law, the
Law on the Structure of the Comprehensive Welfare and Social Security System of Iran (2004),
and the Statute of the Iranian Broadcasting Corporation (1983) in Iran, as well as the Domestic
Abuse Act (2021), the Children and Adolescents Act (1933), the Communications Act (2003),
and the Sexual Offences Act (2003) in England. The comparative analysis was conducted based
on three key indicators: the scope and quality of the legal powers of the support institutions;
guaranteeing implementation and monitoring the performance of institutions; and the level of

coordination between different institutions in the prevention process.

Results

The results of the study show that although Iran has taken important steps to systematize child
protection by enacting the Child and Adolescent Protection Act, the effective implementation
of this law faces structural, institutional, and cultural obstacles. Weakness in monitoring and
enforcement, fragmentation of duties among institutions, and the lack of a single coordinating
authority are among the most important challenges. In the Iranian judiciary, the establishment
of a Child and Adolescent Protection Office at the provincial level is one of the important
innovations of the 2020 law, but the lack of an independent structure in all counties and its
dependence on the decisions of senior judicial officials have led to judicial protection being
more reactive than preventive. In contrast, English courts have provided immediate and active
intervention in the prevention of child abuse by using tools such as domestic abuse protection
orders, restraining orders, residence protection orders, and even sex offenders’ residence
disclosure orders. These orders are issued without the need to initiate criminal prosecution and
are solely for the purpose of prevention and protection of the child, and in case of violation, they
have heavy enforcement guarantees.

The Iranian Welfare Organization has extensive duties to identify, support, care for and
empower children at risk. However, limited authority, lack of specialist staff, dependence on
judicial authorizations and weak supervision of care centers are serious challenges for this
institution. In England, an institution called the Domestic Abuse Commissioner, with complete

independence from the executive branch, is responsible for monitoring, evaluating and holding
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institutions accountable. With access to national data and close cooperation with local authorities,
this institution submits periodic reports to the government and can propose binding corrective
action in the event of institutional failure. Such a position does not exist in Iran and weakens
the enforcement guarantee of protective activities. In the field of police and prevention, steps
have been taken in Iran to establish a special police force for children and adolescents, but the
activities of this police force are mainly focused on identifying and referring children at risk
to support institutions and do not benefit from preventive powers such as issuing warnings or
restraining orders. In contrast, in England, the police can issue a «domestic abuse protection
notice», which is immediately enforced and prohibits the perpetrator from being present at the
scene or contacting the victim. This action, while providing the victim with a chance to calm
down, also facilitates the possibility of rapid court intervention.

In the media sector, the Iranian Broadcasting Corporation is required by law to educate the
public and produce awareness-raising programs in the field of children's rights. However, the
lack of a monitoring mechanism and legal obligation has meant that the role of the media
in prevention is more of a recommendation. In England, the Communications Act (2003)
explicitly requires the media to observe ethical principles, social education, and combating
domestic violence, and a regulatory body oversees its implementation. As a result, the media in
the English legal system is considered part of the national prevention system, not just a cultural
tool. From a structural and conceptual perspective, the Iranian Child and Adolescent Protection
Act focuses more on the physical and direct behavior of parents in defining child abuse and
does not explicitly include things like psychological, economic or controlling abuse. While
the English Domestic Abuse Act has a broader definition and even considers children who
witness violence as victims. This difference reflects Iran’s more limited approach to identifying
instances of abuse.

Overall, the findings indicate that in Iran the prevention system is still reactive, centralized
and state-oriented; while in England the prevention system is multi-level, participatory and
proactive. In Iran, the prevention process is mostly carried out through intervention after the
abuse has occurred (child leaving home, referral to the Welfare Organization), but in England

the main focus is on preventing repetition and the first occurrence of abuse.

Conclusions

The results of this study showed that the Iranian legal system needs structural and conceptual
reforms to effectively prevent domestic child abuse. First, the legal definition of child abuse
should be expanded to include psychological, economic, and control types. Second, the
establishment of an independent institution similar to the «Domestic Abuse Commissioner» is
essential to monitor the performance of institutions and coordinate interdepartmental efforts.
Third, the scope of judges' authority in issuing non-criminal support orders should be increased

so that judicial support can be transformed from a reactive to a proactive and deterrent approach.
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Fourth, the Welfare Organization needs institutional restructuring with a focus on monitoring,
training of workers, and social empowerment of families. Also, the police should have more
preventive powers and their officers should receive specialized training in the field of child
abuse. Finally, the public media, with legal supervision and specific legal requirements, should
play a more active role in the process of raising awareness and changing social attitudes.
This study concludes that the English model, with its emphasis on independent monitoring,
multi-level reporting, and interaction between government and civil society institutions, can be
a suitable model for reforming Iran’s criminal policy in the field of child abuse prevention. If
such a model is implemented, it will be possible to transition from a reactive criminal policy to

a preventive and supportive criminal policy.
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1. The Prevention of Cruelty to Children Act 1889

2. Children and Youth Persons Act 1933

3. Child Care Act 1980
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1. Restricted premises order

2. FGM Protection Order

3. Female Genital Mutilation Act 2003
4. Forced Marriage Protection Order
5. Notification Order

6. Non- molestation Order
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1. Domestic abuse protection order
2. Civil Order

3. Kelly, L., & et al

4. Gov, uk.
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1. Bessant, C.
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Objective: Iran's criminal law has established specific provisions on limits and penalties
to combat various forms of sexual crimes, but it has not dedicated a special regulation
to prostitution. Action to improve the status of women globally is very necessary,
and the International Convention on the Elimination of All Forms of Discrimination
against Women was created to create full equality between women and men and
eradicate discrimination against them. A comparative assessment of the approach of
Iran’s criminal law and the International Convention on the Elimination of All Forms of
Discrimination against Women to the phenomenon of prostitution and an analysis of the
reasons for Iran’s non-membership in this convention.

Method:This research was conducted using a descriptive-analytical method and through
the collection of library information.

Results: The aforementioned convention is a reflection of Western feminist ideals
and, due to differences in cultural and religious structures, standards, and different
interpretations of the status of women in different regions, has failed to create a real
consensus, especially in Islamic countries.

- Iran's criminal law rejects prostitution as a sexual crime, but Iran’s membership in
the Convention has not been achieved due to religious obstacles and the need to repeal
criminal provisions that contradict it.

- At the same time, there is the possibility of membership with limited reservations.
Conclusions: Although both legal systems (Iran and the Convention) treat prostitution
as a criminal phenomenon, differences in cultural, religious, and legal foundations have
caused Iran to not join this Convention, despite the possibility of conditional membership.

Cite this

article: Elhami, R., Lotfi, A., & Youseflou, B. (2025). The Approach of Iran's Criminal Law and the 1979

Convention on the Elimination of All Forms of Discrimination against Women to the Crime of Prostitution. The
Islamic Journal of Women and the Family, 13 (3), 91-106. https://doi.org/10.22034/ijwf.2025.20153.2371

© The Author(s). retain the copyright and full publishing rights.
BY DOI: . https://doi.org/10.22034/ijwt.2025.20153.2371

Publisher: Al-Mustafa International University.




The Islamic Journal of Women and the Family, Volume 13, Issue 3,2025 92

Introduction

Islam does not provide equal rights, duties, and punishments for men and women, but rather,
in some cases, it has adopted a similar legislative approach and in other cases, it has recognized
differences in rulings, considering the capabilities and capacities of each. «Islam rejects a one-
dimensional view of men or women and, considering the nature, ability, and talent of each of
them, has provided privileges in accordance with their status and capacity for each». Today,
following the modernization of societies, women have had a more prominent presence in social
arenas. These developments have created changes in the economic and social status of societies
and have affected the type, method, and extent of crimes committed by women. In most legal
systems in the world, formal and substantive laws in the criminal field have been enacted with
the aim of legally protecting women. The main issue is to what extent, in the field of sexual
crimes, and especially prostitution, can a woman's right to control her own body be affected
by criminal regulations. This research, with regard to the ratification of the Convention on the
Elimination of All Forms of Discrimination against Women, examines how to create consensus
among countries, especially Islamic countries, and the role of Islamic culture and identity in

adherence or non-adherence to such treaties.

Method
This research was conducted using a descriptive-analytical method and through the collection

of library information.

Results

1. Concepts

Gender discrimination: The 1979 Convention on the Elimination of All Forms of Discrimination
against Women, based on Article 1, defines gender discrimination as follows: «The establishment
of any distinction, exclusion or restriction on the basis of sex in the political, social, economic,
cultural, civil or any other field».

Prostitution: The nature of prostitution lies in the commission of the crime of adultery by
a woman with her own intention and consent and with the motive of receiving money. This
phenomenon has two basic elements: «The provision of any sexual services by a woman» and
«the receipt of money or financial interest in return» (Karimi Majd, 2001). In jurisprudential
texts, terms such as «al-mashhourah belzena» and in a narrative quoted from Imam Sadegh, the
term «dawaei va baghaya» have been used. The term «dawaei» and «baghayay in this narrative
refers to women who attract men to themselves (for financial and non-financial reasons) or are
known as «zenay» (adultery) (Hor Ameli, 1414AH, 2/368).
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2. Convention on the Elimination of All Forms of Discrimination against Women

This convention seeks to comprehensively combat gender discrimination. In criminal matters,
Article 2, paragraph «m» obliges States Parties to abolish all national criminal provisions
that discriminate against women. Article 6 also states: States Parties will take all appropriate
measures, including the enactment of laws, to prevent the illicit traffic in and exploitation of
prostitution of women. However, the convention does not provide a definition of prostitution
and does not recommend specific criminal means to combat it. The spirit of the convention
is the rejection of any discrimination and the emphasis on the full equality of women and
men. This approach is in serious conflict with Iran's criminal regulations, which are based on
Article 4 of the Constitution and its preamble, which originate from Islamic teachings and
Shiite jurisprudence. The effect of membership in this convention for Iran and Islamic countries
is the fading of the institution of family and religion as a result of changing some principles of
the Constitution related to Islamic teachings about women and men, as well as changing and

repealing criminal regulations derived from jurisprudential and religious teachings.

3. The approach of Iran's criminal law to prostitution

Substantive law: In Iran's criminal law, prostitution is not defined as an independent crime,
but is dealt with in the form of Haddi and Taziri sexual crimes such as adultery, Mosahagheh,
and illicit relation below the Hadd. The Islamic Penal Code approved in 2013 defines adultery
in Article 221 as follows: «Adultery is intercourse between a man and a woman who are
not married and it should not be one of those cases where they think that there is a marital
relationship between them». For a prostitute who consents to commit adultery or illicit relations,
punishments such as the death penalty (in certain cases), 100 Haddi lashes, or up to 99 Taziri
lashes are provided. In some cases, such as adultery with one’s stepmother, the death penalty is
prescribed only for men, which is considered a form of positive discrimination against women.

Criminal Procedure Code: The Criminal Procedure Code approved in 2013 refers to
differentiated proceedings in Article 42 and stipulates: «Interrogations and investigations
of women and minors should be carried out by trained female officers, if possible, and in
accordance with Sharia standards». However, the establishment of a special prosecutor’s office
or court to investigate crimes against women has been neglected. According to Articles 241 of
the Islamic Penal Code and 102 of the Criminal Procedure Code, the principle of prohibiting
prosecution and investigation of crimes against modesty, including prostitution, is prohibited
except in cases specified by law. Jurisdiction to hear charges of prostitution lies with Criminal

Court One or Two, depending on the type of crime committed and its punishment.

Conclusions
A study of the provisions of the Convention and Iran's criminal law shows that although both

systems treat prostitution as a criminal phenomenon, the differences in cultural, religious, and
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legal foundations are fundamental. The Convention was formulated with an individualistic and
extreme approach to gender equality, in a concise and general manner, and the observance of
normative considerations of Islam or other religions is largely dependent on how the provisions
of the Convention are adapted to the existing examples in each society. On the other hand,
the Iranian legal system considers all its provisions to be inspired by the rulings of Sharia and
Imamieh jurisprudence, and within this framework, the principle of equality and dignity of
women has not been neglected. These differences have caused Iran to not join this Convention
so far, despite the possibility of conditional membership. However, the need to amend laws
and regulations related to gender discrimination cannot be completely ignored. In cases where
changing the rulings does not contradict Islamic standards (based on the rule «the ruling must
be based on the cause, whether it exists or not»), it is possible to amend the laws. The proposed
solution for potential membership is to impose a limited and specific reservation on provisions
that are contrary to domestic law, even if this reservation is contrary to international custom, the
will of the parties, or the objectives of the Convention. (Ghamat and Qomi, 2012) This approach is

based on the jurisprudential rule «the majority, whenever possible, is preferable to subtractiony.
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Objective: The present research aims to investigate the theory of interpretation in favor
of the wife in dowry restitution lawsuits. The main issue of the study is the challenges
in proving the wife's ownership of the dowry in the courts, which makes it impossible
to return it. The necessity of this study arises from the perspective of ensuring justice
and realizing the wife's rights; because in many cases, the wife is unable to prove her
ownership due to the lack of sufficient records or documents. The main question of
the study is whether interpretation in favor of the wife can be used as a basis in dowry
restitution lawsuits.

Method: This study was conducted using a descriptive-analytical method and a
comparative approach within the framework of Imamieh jurisprudence.
Results: The findings of the research show that interpretation in favor of the wife is
possible in dowry restitution lawsuits, and this can be relied on based on the rule of
precedence of appearance over substance. Jurisprudential and narrative documents such
as the Sahiheh of Refa’ah ibn Musa Nakhas support this theory. The results of the study
also indicate the need to reform the existing judicial practice in order to protect the
wife's rights and to adapt this theory to the custom of society in providing dowry by
the wife.

Conclusions: The research concludes that adopting an interpretation approach in
favor of the wife in dowry restitution lawsuits can be effective in ensuring justice,
protecting women's rights, and reducing family disputes. This theory is consistent with
jurisprudential principles and social custom, and its implementation will fill the gap in
judicial practice and better realize the wife's rights.
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Introduction

Maintaining the rights of husband and wife after separation is an important issue in Islamic law
and jurisprudence. One of the rights related to this issue is the discussion of returning household
furniture to the spouses after separation. In Islamic jurisprudence, there is an independent
chapter on this issue called the association of spouses in household furniture, and based on the
analysis of narratives and general principles, different views have been formed on this issue.
In Iranian law, the claim for the return of dowry is also one of the claims raised in family law
and one of the conflicting procedures in Iranian courts. The necessity of discussing the issue
of the return of dowry in terms of ensuring justice and realizing the wife’s rights is undeniable.
Today, in most cultures, the dowry is prepared by the wife and brought to the husband’s house,
and the wife grants permission to the husband to use it. In many cases, based on the good faith
and trust of the parties, no recording of the dowry is made. Since the plaintiff in the dowry
restitution lawsuit is the wife, according to the Civil Procedure Code, she must act on her claim
of ownership of the dowry items. Given the lack of a dowry inventory in many cases or the
lack of accurate recording in the dowry inventory, in many cases, the wife is unable to return
the items provided due to the lack of clear evidence of ownership. This is a gross injustice and
discrimination against the wife, which deprives her of the possibility of recovering the dowry
provided. In order to fill the gap in the judicial procedure and create a new procedure, it is
referred to the feasibility of interpreting in favor of the wife in dowry restitution lawsuits. The
purpose of the present study, which was conducted using a descriptive-analytical method with
a comparative approach to Imamieh jurisprudence, is to solve this problem based on existing

jurisprudential data.

Method

This research was conducted using a descriptive-analytical method and a comparative
approach in Imamieh jurisprudence. The required data was collected through the study of
jurisprudential books, narratives, Iranian statutes, and judicial decisions, and then, through
qualitative content analysis, the documentation of the theory of interpretation in favor of the

wife in dowry restitution lawsuits was examined.

Results

1. Legal status and judicial procedure for dowry return

There is no mention of dowry in the Iranian Civil Code. According to Article 1107 of the
Civil Code, the husband is responsible for providing household furniture in accordance with
the woman's status. In the Family Protection Law, dowry-related lawsuits are placed under
the jurisdiction of the family court based on Article 4 of this law, although this law does not
specifically define dowry. Dowry is that part of the furniture and household items that the bride



The Theory of Interpretation in Favor of the Wife in ... 109

takes with her to the groom’s house (A group of researchers under the supervision of Shahroudi,
1426AH, 3/157). In judicial procedure, there is no specific criterion for applying these cases
and including them in dowry. According to existing laws, a woman can refuse to provide dowry
or set aside her dowry and demand clothing and household items necessary for life from her
husband as alimony. The dowry of a girl, which is provided by her family, is the property of the
girl and is reserved for her (Mousavi Khomeini, 1422AH, 3/189).

According to the article of the Family Protection Law, the dowry restitution lawsuit is a
financial lawsuit exclusively within the jurisdiction of the family court, which has allocated
many cases to itself. In the dowry restitution lawsuit, the wife files a lawsuit against the husband
and requests its return, which mostly includes household furniture, from the court. The prevailing
procedure of the courts in dowry practice lawsuits is that these lawsuits are no different from
other lawsuits and the wife must provide evidence regarding ownership of all dowry items.
According to Article 197 of the Civil Procedure Code, the principle of innocence prevails and
if someone claims a right or debt over another, he must prove it. In the advisory opinion No.
7/97/3201 of 2018, it has been acknowledged that «in lawsuits demanding a specific item,
such as the return of dowry, the court must determine the claimant's entitlement to receive the
specific item, based on the evidence presented by the claimant». According to the prevailing
procedure of the courts in lawsuits for the return of property in the joint home by a spouse, if
the wife claims that the said property is a dowry, she must provide evidence to support it. This
issue has been clearly stated in the final judgment No. 9409982160300684 of the Provincial
Court of Appeal.

2. The jurisprudential perspective and documents of the theory of interpretation in favor
of the wife

The issue has been disputed since the early days of Imamieh jurisprudence. Some have cited
narratives as the source of this dispute (cf., Shahid Sani, 1413AH, 14/135). In general, if the
spouses do not provide evidence regarding the ownership of the furniture, the opinions of the
Imamieh jurists can be categorized as follows:

* In the case of property belonging to men, their opinion prevails, and in the case of property
belonging to women, the opinion of women prevails, and in the case of property shared between
men and women, the property is divided after the agreement or disagreement. The famous
jurists agree with this opinion (Tousi, 1407AH, 6/352; Ibn Hamzeh, 1408AH; Allameh Helli,
1420AH, 5/208).

* In all property, whether separate or joint, there must be a division of property (Tousi,
1387AH, 8/310; Allameh Helli, 1413AH, 3/470).

e If there is a custom, it should be referred to, and otherwise, it should be done as is ruled in
other cases (Allameh Helli, 1413AH, 8/409).

* All property is for the woman (Tousi, 1363AH, 3/44).
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» Except for what is specific to men, the rest of the furniture will be for the woman. The
aforementioned Fatwa has been attributed to Sheikh Sadough (Naraghi, 1415AH, 17/369).

The jurisprudential evidence for the theory includes Quranic and narrative evidence:

A) Quranic evidence: Three verses of the Quran mention Mutah in divorce: Baghareh: 236,
Baghareh: 241 and Ahzab: 49. These verses indicate the necessity of paying Mutah to the
divorced woman. Although the word Mutah in the mentioned verses does not refer to the dowry
that the wife brings to the husband's house at the beginning of their marriage, but rather Mutah
is a gift or assistance that the husband gives to the wife upon separation, in addition to other
financial obligations such as dowry, citing these verses can confirm the legislator's general
approach to financially supporting the wife during the separation process. This supportive
approach shows that in Islamic thought, paying attention to compensating the wife’s economic
losses during divorce is of particular importance.

B) Narrative evidence: There are several narratives on this subject, some of the most important
of which are:

* Sahiheh of Refa'ah ibn Musa Nakhas: «If a man divorces his wife and the woman claims
that the furniture of the house belongs to her and the man also claims ownership, what is special
for men will be for the man and what is special for women will be for the woman» (Sadough,
1413AH, 3/111).

* Morsalah of Sadough: «Indeed, the woman is more deserving of the furniture (of the house),
because what is between her two sides (an allusion to her inner self) knows that the woman is
moving the furniture to her husband's house» (Sadough, 1413AH, 3/111).

* Movasagheh of Yunus ibn Yaghub: Regarding a woman who dies before her husband or a
man who dies before his wife, he said: What is special for women is for the woman, and what
is common for men and women is divided between them, and whoever gains control over
something of it belongs to him» (Tousi, 1364AH, 9/302).

* Sahiheh of Abd al-Rahman ibn Hajjaj: This narrative indicates that the household furniture
belongs to the wife, and the man must provide evidence for his claim (Koleini, 1430AH, 13/651).

C) The precedence of appearance over substance: Some Imamieh jurists have presented
the criterion of the precedence of appearance over substance, which can be used as one of
the important documents of the theory of interpretation in favor of the wife in the case of
dowry return. According to this opinion, in the event of a dispute between the husband and
wife regarding household furniture, given that in most cases, the wife provides the household
furniture, the wife's statement is deemed to be in accordance with the fact and she is considered
to be a negator. This appearance is typical due to the existence of dominance in the outside and
in most cases (Najmabadi, 2014, 4/404; Rashti, 2022, 2/300).

3. Approaches to the theory of interpretation in favor of the wife

The theory of interpretation in favor of the wife in the dowry restitution lawsuit can be
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perceived in two ways:

* Religious approach: According to this approach, Quranic and narrative evidence is
recognized as religious evidence and the rules governing the proof of the claim are assigned or
these evidences are recognized as the rulings governing the proof of the claim (Esmaeilpour
Qomshei, 1421AH, 2/424).

* Non-religious approach: According to this view, although the existing narratives are
recognized as contrary to the principles and rules governing the proofs of the claim, but due
to the conformity of this theory with the current practice and the fact that in the custom, most
women take the initiative to provide a dowry for the house, the wife is considered to be a

negligent person and her word is recognized as the priority (Tabatabaei Haeri, 1418AH, 15/191).

Conclusions

The dispute over household furniture, or in modern terms, dowry, is a matter rooted in Imamieh
jurisprudence. Imamieh jurists have put forward various opinions on this issue by reasoning
from general principles and existing narratives. The theory of interpretation in favor of the wife
in disputes related to the ownership of household furniture is a complement to one of the jurists’
theories on this subject. The prevailing custom in the past and present is for the wife to provide
household furniture. The prevailing custom gives rise to a prevailing suspicion and a typical
appearance in this regard. Based on this appearance, the wife is recognized as the owner of the
household furniture, and the husband needs to provide evidence to prove his ownership. Based
on the studies, it can be concluded that:

* The theory of interpretation in favor of the wife in dowry restitution lawsuits has significant
jurisprudential and legal support.

* The rule of precedence of appearance over substance is one of the documents that can be
relied upon.

* In the issue under discussion, considering the prevailing custom of the wife providing dowry,
the valid appearance of the wife's ownership precedes the principle of her non-ownership.

* The authentic narratives of the Infallibles can be presented as evidence for this theory. The
Sahiheh of Refa’ah ibn Musa Nakhas from Imam Sadegh and the narrative of Abd al-Rahman
ibn Hajjaj are an important jurisprudential basis for strengthening the theory of interpretation in
favor of the wife in dowry return lawsuits.

Considering the aforementioned jurisprudential and fundamental principles, it is suggested
that in dowry restitution lawsuits, assuming the existence of a valid custom of the wife providing
household furniture, the interpretation approach in favor of the wife be adopted. In cases where
the prevailing custom places the provision of dowry on the wife, and also in situations of doubt
and lack of conclusive evidence, a ruling in favor of the wife should be issued based on the valid

customary appearance and the jurisprudential rules governing the precedence of appearance



over substance. However, if the prevailing custom is contrary to this and the provision of
household furniture is the responsibility of the husband, the rule requires that the ruling be
in favor of him. Acceptance of this theory is conditional on the emergence of a valid custom
in each specific region and culture and should not be considered as an absolute and general
rule. Such an approach not only ensures justice in arbitration, but also prevents the unfounded
generalization of rules and leads the judicial system towards decisions that are in accordance

with social and jurisprudential realities.
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opinions of early and contemporary jurists, examined the scope of the obligation of
breastfeeding and custody and its effect on religious affordability and the obligation
of Hajj. Since in previous jurisprudential books, the issue of «Hajj of a breastfeeding
mother» was not examined independently and was only raised in general terms, this
study, while collecting the opinions of jurists under the topics of Hajj, affordability and
conflict, presented a comparative analysis of the views. For this purpose, the obligatory
ruling of the mother's Hajj in the conditions of the obligation of breastfeeding and

Keywords: custody and then the situational ruling (the validity or invalidity of Hajj assuming its
Hajj, performance) were examined with reference to the opinions of Imamieh jurists and
breastfeeding mother, fundamental principles such as the theory of sequence and contiguity of the obligatory
situational ruling, and situational ruling.
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the Hajj is not the responsibility of the mother. However, in terms of the situational
ruling, the jurisprudential views on the components of the mother's Hajj differ, citing
two reasons of contiguity and the theory of sequence.

Conclusions: In terms of obligation, performing the Hajj is not the responsibility of a
breastfeeding and custodial mother who needs to breastfeed and care for her child, but if
such a mother performs Hajj, in terms of situation, we must assume that her Hajj is valid
and that such a Hajj is accepted (by accepting the theory of sequence).
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Introduction

One of the influential issues in the jurisprudence of the obligation of Hajj for women is the
situation of mothers who, due to the rights of the child and the duties they have towards their
child, have to perform Hajj in conflict with their maternal obligations. From the fetal stage, the
mother is responsible for protecting the life and health of the child, and after birth, breastfeeding
and custody are among her duties. These duties are sometimes assigned to the mother by custom,
sometimes by law, and sometimes by religious law. According to Article 1168 of the Civil Code
of the Islamic Republic of Iran, taking care of children is the right and duty of the parents, and
according to Article 1169 of the same law, the mother has priority over the father until the child
is seven years old. According to Article 1172, neither parent has the right to refuse custody
during the period of obligation, and the ruler is obliged to oblige them. In addition, Article
295 of the Islamic Penal Code holds the mother or nanny responsible for the harm or crime
caused to the child if she refuses to breastfeed despite being able to do so. On the other hand,
the obligation of Hajj is an immediate obligation, if one is able to afford it. Therefore, when the
duty of custody or breastfeeding intersects with performing Hajj, the issue of conflict between
the two obligations arises. The present research aims to explain the obligatory and situational
ruling of a breastfeeding and custodial mother's Hajj in such circumstances by reviewing the

views of jurists and its jurisprudential and fundamental foundations.

Method

The present study was conducted in a descriptive-analytical manner using library resources. The
author, referring to the Imamieh jurisprudential texts and the opinions of early and contemporary
jurists, examined the scope of the obligation of breastfeeding and custody and its effect on the
religious affordability and the obligation of Hajj. Since in previous jurisprudential books, the
issue of a «breastfeeding mother's Hajj» was not examined independently and was only raised
as a general reference, this study, while collecting the opinions of jurists under the topics of
Hayjj, affordability and conflict, presented a comparative analysis of the views. For this purpose,
the obligatory ruling of the mother's Hajj in the conditions of the obligation of breastfeeding
and custody and then the situational ruling (the validity or invalidity of Hajj assuming its
performance) were examined with reference to the opinions of Imamieh jurists and fundamental

principles such as the theory of sequence and contiguity of the obligatory and situational ruling.

Results

The findings of the research show that in jurisprudential texts, the importance of breastfeeding
for the child is so great that some jurists have considered it obligatory, even if its payment is
paid by the father or from the child's property (Ameli, 1410AH, 5/452; Helli, 1387AH, 3/262).

Some jurists, such as Allameh Helli, have stated that the implementation of the limits (Hodoud)



The Obligatory and Situational Ruling of a Breastfeeding... 129

on a breastfeeding woman is delayed until the end of the child’s breastfeeding period (Allameh
Helli, 1413AH, 3/628). However, the majority of Imamieh jurists believe that breastfeeding
is not obligatory for the mother (Tousi, 1407AH, 5/130; Shobeiri Zanjani, 1419AH, 25/791;
Bahjat, 1426AH, 4/100) and some have considered it merely immoral to abandon it (Najafi, no-
date, 31/272; Haeri Tabatabaei, 1418AH, 10/515). Regarding colostrum (Laba), on which the
child’s life depends, some jurists have ruled that it is obligatory (Ameli, 1410AH, 176; Shahid
Sani, 1414AH, 3/217; Saimari, 1420AH, 3/175). They believe that if a child dies without
colostrum, it is obligatory to preserve its life and breastfeeding is necessary. However, if it is
possible to use the milk of another woman, this obligation becomes sufficient (Shobeiri Zanjani,
1419AH, 25/7927).

The jurists have also listed other cases in which breastfeeding becomes obligatory: When the
child does not accept the breast of another mother, the milk of another mother is incompatible,
or a woman cannot be found to breastfeed and the father is also unable to pay (Haeri Tabatabaei,
1418AH, 12/145). In such cases, if the mother is affordability, the main question is whether the
obligation of breastfeeding prevents the affordability and obligation of Hajj or not.

Contemporary jurists have two main views in response to this question:

a) Breastfeeding does not prevent the affordability, but if there is no alternative, the urgency
of Hajj is lost (Ayatollah Bahjat and Ayatollah Tabrizi).

b) Breastfeeding, if obligatory, is an obstacle to the affordability, but it does not remove it;
after the obstacle is removed, Hajj becomes obligatory (Ayatollah Khamenei, Ayatollah Fazel
Lankarani and Ayatollah Makarem Shirazi).

In the second view, if breastfeeding causes hardship for the mother or child, the affordability is
not achieved and Hajj is not obligatory for her. However, if a nurse or nanny can be substituted,
Hajj is obligatory and the duty of breastfeeding is delegated to someone else. Thus, the rule of
the existence of a substitute in a conflict gives preference to an obligatory that has a substitute;
that is, Hajj is preferred over breastfeeding if there is a substitute for breastfeeding.

From the point of view of some jurists, such as the author of Orwabh, if a religious obstacle
occurs before the affordability is achieved, it is an obstacle to the obligation of Hajj, but if it
occurs after the affordability is achieved and is more important than Hajj, it is a removal of
obligation (Tabatabaei Yazdi, 1409AH, 2/453). On the other hand, a group such as Husseini
Shahroudi (no-date, 1/142) do not see any difference between the priority and the delay of an
obligation and consider the criterion to be the degree of importance.

The reasons for those who believe that breastfeeding is an obstacle include:

1. The priority of a rational condition over a religious condition; if an immediate obligation
arises before the affordability, it takes precedence.

2. The absence of an order to perform Hajj despite the presence of a religious obstacle; because
the affordability depends on the absence of an obstacle (Mousavi Khoei, 1418AH, 8/35).
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3. The priority of an absolute obligation over a conditional obligation; because Hajj is
conditional on the affordability (Madani Kashani, 1411AH, 1/178).

4. Narratives; including the narrative of Hamad from Halabi: « Whoever has the ability to
perform Hajj but does not perform it without having something that does not count as an
excuse...» (Hor Ameli, 1409AH, 11/26).

Those who argue for the absence of hindrance, emphasizing the criterion of «the most important
and important», believe that the affordability does not include the absence of another obligation
and that whenever two obligations conflict, the most important one takes precedence and in
the event of equality, the person performing the obligation has the choice (Madani Kashani,
1411AH, 1/178). They believe that the concept of affordability includes financial, physical,
temporal and intellectual affordability and if another obligation becomes a rational obstacle to
performing Hajj, Hajj will not be obligatory (Ghadiri, 2015; Raisi, 2017).

In the second part of the findings, the situational ruling of a breastfeeding mother’s Hajj is
examined under the assumption of the obligation of breastfeeding. There are two opinions in
this regard:

a) Hajj for a mother is valid and meritorious (Ayatollah Bahjat and Ayatollah Sistani). Based
on the theory of sequence, if a mother abandons the most important one (breastfeeding) and
performs the important one (Hajj), even though she has committed a sin, her Hajj is valid
(Mousavi Khoei, 1411AH).

b) Hajj for a mother is not meritorious (Ayatollah Fazel Lankarani, Ayatollah Makarem
Shirazi and Ayatollah Khamenei). Based on the conjunction of the obligatory and situational
ruling, leaving the most important obligation invalidates the important act.

In jurisprudential analysis, if the doctor considers performing Hajj to be harmful to the child,
the conflict between the two obligations is certain and the most important one (preserving
the child’s life) must be performed. However, in the case of performing Hajj, its validity or
invalidity depends on the acceptance or rejection of the theory of sequence. The fundamentalists
who support sequence, such as Mirza Shirazi, Fesharaki, Naeini, and Hakim, believe that the
obligation of the important one is tied to leaving the most important one, so if the mother
leaves the most important obligation, the important obligation (Hajj) becomes actual and her
Hayjj is valid (Naeini, 1376AH, 1/373; Tabatabaei Hakim, 1416AH, 5/131). On the other hand,
opponents of the sequence, such as Akhound Khorasani, consider it unreasonable and consider
such a woman's Hajj invalid (Akhound Khorasani, 1410AH).

Contemporary jurists such as Imam Khomeini, Bahjat, Khoei, Nouri Hamedani, and Fazel
Lankarani, generally believe that a breastfeeding mother's Hajj is sufficient for Hajj al-Islam
based on the theory of sequence (Eftekhari Golpayegani, 1428AH, 1/84). Ayatollah Vahid
Khorasani also considers it probable that it is sufficient and considers it prudent to repeat

the Hajj. On the other hand, Seyed Yazdi states in «Orwah»: «If the Hajj journey requires



The Obligatory and Situational Ruling of a Breastfeeding... 131

abandoning an obligatory act or committing a forbidden act, this Hajj is not separate from Hajj
al-Islam» (Tabatabaei Yazdi, 1409AH, 2/457). This Fatwa is contrary to his acceptance of the
sequence in other chapters (Ibid., 1/724).

Conclusions

In the conflict between two religious obligations, namely the obligation of Hajj and maternal
duties such as breastfeeding and custody, determining the obligation requires a detailed
jurisprudential analysis of the affordability and the rules of the conflict. Based on the findings
of this research, the obligation of breastfeeding in Imamieh jurisprudence is limited to cases of
necessity and if there is an alternative, the mother will not be obliged to breastfeed. Assuming
the obligation of breastfeeding, if an obstacle arises before the realization of the affordability,
Hajj is not obligatory for the mother; but if it occurs after that and it is more important than
Hajj, it is abrogated. The jurists who accept the obstacle of breastfeeding have relied on the
precedence of the rational condition and the religious obstacle; on the other hand, those who
argue for the absence of obstacle rely on the rule of the most important and important and the
realization of the conflict.

In the situational ruling, if a mother goes to Hajj by abandoning the most important obligation,
her Hajj is invalid based on the contiguity of the obligatory and situational ruling, but based
on the theory of sequence, Hajj is valid and sufficient for Hajj al-Islam. The result is that the
validity or invalidity of a breastfeeding mother's Hajj depends on the jurist's principled basis
for accepting or rejecting the theory of the sequence. Accordingly, assuming a conflict between
maternal duties and performing the Hajj, if the sequence is accepted, the mother’s Hajj is valid
and meritorious, even though she has committed a sin; however, if the sequence is rejected, her

Hajj is invalid and it must be repeated after the obstacle is removed.
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